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FUNDING AND ADMINISTRATION AGREEMENT RELATING TO THE 

EXTENSION OF PACIFIC BOULEVARD 
 

Economic Development Authority of Loudoun County 
PROJECT NUMBER  1036-053-074 

Pacific Boulevard Widening and Extension 
UPC (T14454) 

 
THIS AGREEMENT, made and executed in triplicate on this the ____ day of 

____________ , 2013, between the COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF TRANSPORTATION (hereinafter referred to as the 

"DEPARTMENT"), the Economic Development Authority of Loudoun County 
(hereinafter referred to as the "EDA"), and NA Dulles Real Estate Investor LLC 

(hereinafter referred to as the "Borrower”). 
 
 

WITNESSETH: 
 

 WHEREAS, the EDA and the Borrower have expressed their desire to have the 
DEPARTMENT administer work for (i) the expansion of Pacific Boulevard to the south 
of the intersection with Gloucester Parkway from two to four lanes and (ii) construction 
of a four lane extension of Pacific Boulevard from the intersection with Gloucester 
Parkway north to an intersection with Russell Branch Parkway in Loudoun County, 
Virginia (hereinafter referred to as the “Project”), as further described in Appendix A; 
 
 WHEREAS, the Project has been identified as a high priority highway 
construction project by Loudoun County and the Project is included in Loudoun County’s 
transportation plan; 
 
 WHEREAS, the Project, together with a separate priority highway construction 
project being undertaken by Loudoun County to extend Gloucester Parkway, are 
expected to reduce congestion along Route 7, Route 28, and Waxpool Road by providing 
alternative east-west routes of travel within the Route 28 corridor; 
 
 WHEREAS, following construction, the Project will be a public road operated 
and maintained by the Department; 

 
WHEREAS, in order to fund construction of the Project, the EDA intends to 

issue and sell a bond in the original principal amount of $36,000,000 (the “Bond”) to the 
Virginia Resources Authority (hereinafter referred to as the “VRA”), as manager of the 
Virginia Transportation Infrastructure Bank (hereinafter referred to as the “VTIB”), 
pursuant to that certain Bond Purchase and Loan Agreement among the EDA, the VRA, 
and the Borrower dated [●], 2013 (hereinafter referred to as the “Loan Agreement”), 
attached hereto as Appendix B; 

 



          DRAFT 
           

WHEREAS, [following sale of the Bond, the EDA will assign the proceeds of 
the Bond to the VRA, and the VRA, as manager of VTIB, will cause the VTIB to use the 
proceeds of the Bond to make a loan to the Borrower, the proceeds of which will be used 
to, among other things, finance, design, and construct the Project]; [Note – Brackted 
language to be conformed to the BPLA] 

 
WHEREAS, this innovative financing arrangement will enable the 

DEPARTMENT to greatly accelerate delivery of the Project as the DEPARTMENT 
currently lacks funding for the Project;   
 
 WHEREAS, the funds as shown in Appendix C to this Agreement will be made 
available by the Borrower to pay for the design and construction of the Project, pursuant 
to the Loan Agreement; 
 
 WHEREAS, the DEPARTMENT has agreed to administer the design and 
construction of the Project; 
 
 WHEREAS, such design and construction work will be performed pursuant to a 
change order to that certain comprehensive agreement to develop, design, and construct 
the Route 28 corridor improvements dated September 25, 2002 (as amended or otherwise 
modified from time to time) (hereinafter referred to as the “Change Order” and attached 
hereto as Appendix A), as the Project is within the scope of the Route 28 corridor 
improvements; 
 
 WHEREAS, the EDA and the Borrower concur in the DEPARTMENT's 
administration of the Project in accordance with applicable federal, state, and local laws 
and regulations; and 
 
 WHEREAS, the EDA’s governing body has, by resolution, which is attached 
hereto as Appendix D, authorized its Chairman or Vice Chairman to execute this 
Agreement; and 
 

WHEREAS, the DEPARTMENT, the EDA, and the Borrower desire herein to 
set forth additional terms related to the Project, including the responsibility for the 
payment of all costs for the design and construction of the Project. 
 
 NOW THEREFORE, in consideration of the promises and mutual covenants 
and agreements contained herein and for other good and valuable consideration, the 
receipt and adequacy of which are hereby acknowledged, the DEPARTMENT, the EDA, 
and the Borrower hereto agree as follows: 
 
 A. The DEPARTMENT shall: 
 

1. Complete or cause to be completed the design and construction of 
the Project in accordance with the schedule for such work as 
further described in Appendix A to this Agreement. 
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2. Perform or have performed, and remit all payments for, all 
preliminary engineering, right-of-way acquisition, construction, 
contract administration, and inspection services activities for the 
Project as required. 

   
3. Provide a summary of the progress of the Project once per month 

to the EDA, the VRA, and the Borrower. 
 
4. Submit invoices monthly to the EDA, the VRA, and the Borrower 

for the full reimbursement of the DEPARTMENT’s costs and 
expenses incurred in performing the work related to the Project 
described herein.    

 
5. Notify the EDA, the VRA, and the Borrower of any additional 

costs and expenses related to the Project resulting from 
unanticipated or unforeseen circumstances and provide, or cause to 
be provided, detailed estimates of any such additional costs and 
expenses; provided however, that the DEPARTMENT will not 
expand the scope of the Project as described in the Change Order 
to the extent such expanded scope would effectively increase the 
cost of the Project above the proceeds available under the Bond 
without the prior agreement of the EDA, the VRA, and the 
Borrower with respect to how such expanded scope will be funded. 

 
6. Return any unexpended funds to theBorrower, on behalf of 

theEDA, no later than 90 days after the Project has been completed 
and all final costs and expenses for the Project have been paid in 
full in accordance with this Agreement. 

 
B. The Borrower, on behalf of the EDA, shall: 

 
1. Provide all necessary funds to the DEPARTMENT for preliminary 

engineering, right of way acquisition, construction, contract 
administration, and inspection services as set forth in Appendix C. 

   
2. Pay to the DEPARTMENT any and all additional costs and 

expenses related to the Project resulting from unanticipated or 
unforeseen circumstances including, but not limited to, any 
additional costs and expenses for preliminary engineering, right-of-
way acquisition, construction, contract administration, and 
inspection services.   

 
3. Provide to the DEPARTMENT a payment bond or irrevocable 

standby letter of credit (in a form acceptable to the 
DEPARTMENT) as payment security for any cost overruns equal 
to ten percent of the lesser of (i) the total cost of the Project, 
including estimated costs for the acquisition of right-of-way, as set 
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forth in the Change Order and (ii) the amount of the Bond. If the 
payment security provided to the Department is an irrevocable 
standby letter of credit, the DEPARTMENT shall be entitled to 
draw such letter of credit if the Borrower fails to make payment for 
additional costs and expenses within 90 days of the 
DEPARTMENT submitting an invoice for such additional costs 
and expenses. 

     
C. The DEPARTMENT shall not be required to undertake any activities 

related to the design and construction of the Project until the Borrower, on 
behalf of the EDA, has provided the payment security described in 
subparagraph B(3) above. The DEPARTMENT agrees to release any such 
payment security promptly upon the Borrower’s request therefor, such 
request having been made with the concurrence of the EDA and the VRA, 
provided a final determination has been made by the DEPARTMENT that: 
(i) the right-of-way for the Project has been acquired; (ii) there remains 
sufficient undisbursed proceeds under the Loan Agreement to pay all costs 
and expenses related to the acquisition of such right-of-way; and (iii) there 
remains sufficient undisbursed proceeds under the Loan Agreement to pay 
for all costs and expenses to be incurred with respect to the Project. In no 
event shall the DEPARTMENT’s release of any such payment security 
pursuant to this subparagraph C be deemed a release or waiver of the 
Borrower’s indemnity obligation set forth in subparagraph D below.  

 
D. Notwithstanding any other provision of this Agreement, the Borrower, on 

behalf of the EDA, shall indemnify, defend, and hold harmless the 
DEPARTMENT and the EDA against any losses or liabilities incurred by 
the DEPARTMENT or the EDA in addition to or in excess of the total 
amount recovered by the DEPARTMENT from the payment security 
described in paragraph B(3) above in carrying out its obligations under 
this Agreement, including but not limited to any third-party claims relating 
to financing, design, and construction of the Project.   

 
E.  [The EDA’s total financial and administrative responsibility to the 

DEPARTMENT and to the Borrower with respect to this Agreement is 
limited solely to assigning the proceeds of the Bond in the amount of $36 
million to VTIB, to ultimately be made available to the Borrower, 
pursuant to and as provided in the Loan Agreement.] [Note – Bracketed 
language to be conformed to the BPLA] 

 
F. The DEPARTMENT, the EDA, and the Borrower mutually agree and 

acknowledge, in entering this Agreement, that the individuals acting on 
behalf of the Parties are acting within the scope of their official authority 
and the parties agree that no party will bring a suit or assert a claim against 
any official, officer, or employee of any party, in their individual or 
personal capacity, for a breach or violation of the terms of this Agreement 
or to otherwise enforce the terms and conditions of this Agreement. The 
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foregoing notwithstanding and subject to subparagraph G below, nothing 
in this subparagraph shall prevent the enforcement of the terms and 
conditions of this Agreement by or against any party in a competent court 
of law. 

 
G. This Agreement shall be governed by and construed in accordance with 

the laws of the Commonwealth of Virginia. All litigation between the 
parties arising out of or pertaining to this Agreement will be heard and 
decided in the Circuit Court for the City of Richmond, John Marshall 
Courts Building, Richmond, Virginia, which will have exclusive 
jurisdiction and venue.  

 
H. If any term or provision of this Agreement, the deletion of which would 

not adversely affect the receipt of any material benefit by either party 
hereunder, will be held by a court of competent jurisdiction to be invalid 
or unenforceable, the remainder of this Agreement will be valid and 
enforceable to the fullest extent permitted by applicable law. 

 
I. The DEPARTMENT, the EDA, and the Borrower acknowledge and agree 

that this Agreement has been prepared jointly by the parties, that each 
party has been given the opportunity to review this Agreement with legal 
counsel, and that each party has the requisite experience and sophistication 
to understand, interpret, and agree to the particular language of the 
provisions hereof. Accordingly, this Agreement will not be interpreted or 
construed against the party preparing it. The language in all parts of this 
Agreement will in all cases be construed simply and in accordance with its 
fair meaning and not strictly for or against any party. 

 
J. This Agreement, when properly executed, shall be binding upon the 

parties, their successors, and assigns. 
 

K. This Agreement may be modified in writing upon mutual agreement of the 
DEPARTMENT, the EDA, and the Borrower. 

 
 
 
[THE REMINDER OF THIS PAGE INTENTIONALLY LEFT BLANK, SIGNATURE 

PAGE(S) TO FOLLOW] 
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IN WITNESS WHEREOF, the parties, intending to be legally bound, have 
executed this Agreement on the date first written above. 
 
ECONOMIC DEVELOPMENT AUTHORITY OF LOUDOUN COUNTY, 
VIRGINIA: 
 
 
 
_______________________________________     ________________________ 

      Date 
 
_______________________________________     ________________________ 
Typed or Printed Name of Signatory   Date 
 
_______________________________________     ________________________ 
Signature of Witness     Date 
 
 
NA DULLES REAL ESTATE INVESTOR LLC: 
 
 
 
_______________________________________     ________________________ 

      Date 
 
_______________________________________     ________________________ 
Typed or Printed Name of Signatory   Date 
 
_______________________________________     ________________________ 
Signature of Witness     Date 
 
 
 
COMMONWEALTH OF VIRGINIA, DEPARTMENT OF 
TRANSPORTATION: 
 
 
 
______________________________________          _________________ 
Commissioner of Highways      Date 
Commonwealth of Virginia 
Department of Transportation 
 
 
______________________________________           __________________ 
Signature of Witness        Date 



APPENDIX A 























































APPENDIX B 
 

[To be attached when finalized] 



APPENDIX C 
 

[To be attached when finalized] 



APPENDIX D 
 

[To be attached when finalized] 
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